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Plaintiff was hired as the superintendent of the
def endant’ s waste-di sposal plant. As a condition of his
enpl oynent, he was required to undergo drug testing by
urinalysis. Wen the first test was perforned, shortly after
plaintiff entered upon the job, the reported result of the test
showed marijuana use. Plaintiff insisted that he had not used
marijuana, so a new test was conducted a few days | ater.
Plaintiff passed the second test.

Def endant asserts, and plaintiff denies, that plaintiff
was then told that he would be subject to further randomtesting
inthe future. At any rate, plaintiff was required to undergo a
third test a couple of nonths later. He tested positive for
marij uana use, and was di scharged from enploynment. Plaintiff was
af forded an opportunity to have an expert of his own choosing

review the test protocol, but his expert reported that he was



unable to find any basis for challenging the accuracy of the test
results.

When plaintiff was first inforned that he woul d be
required to undergo drug testing, he readily acceded to the
request (“sure; no probleni), nor did he ever object to any of
the tests which were adm nistered. He was di scharged from
enpl oynent before conpleting his probationary period. He now
sues, claimng his constitutional rights were violated. Both
si des have noved for summary judgnent.

Initially, the defendant argues that, as a mnuni ci pal
body, it cannot be held Iiable for constitutional violations
commtted by its enployees, but only for its official policies.
Since plaintiff can point to no witten policy nmandating drug
testing of all enployees (there is a witten policy with respect
to testing certain truck drivers, pursuant to requirenents of the
Pennsyl vani a Departnment of Transportation) defendant contends
plaintiff cannot prevail. | disagree. It is clear that the
persons who hired plaintiff as a plant superintendent were indeed
policy-makers, and it is clear that, in requiring the testing of
plaintiff, they were acting pursuant to a recogni zed policy,
al beit perhaps not a witten one. Thus, if plaintiff’s
constitutional rights were violated as a result of the testing
requi renent, the defendant itself can be held liable in damges.
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But | amsatisfied that the undi sputed facts of this
case do not establish any constitutional violation. A
gover nnent al enpl oyee’ s expectation of privacy depends in |arge
part upon the nature of his enploynent and whether it poses a

potential threat to public safety. National Treasury Enpl oyees

v. Von Raab, 489 U.S. 565 (1989); WIlcher v. Cty of WImngton,

139 F. 3d 366 (3d Cr. 1998) (because of the perils associated
wth fire fighting, fire fighters have a di m ni shed expectation
of privacy and may constitutionally be subjected to drug

testing); Policenan’s Benevolent Ass’'n Local 318 v. Township of

Washi ngton, 850 F.2d 130 (3d G r. 1988) (drug testing of police

officers is constitutionally perm ssible, since they are heavily
regul ated and occupy safety-sensitive positions); Transport

Workers’ Local Union 234 v. SEPTA, 884 F.2d 709 (3d G r. 1988)

(random drug testing of rail operators perm ssible because of
safety concerns).

It is true that the superintendent of a sewer plant can
be said to pose |less potential threat to public safety than a
| oconotive engineer or a police officer, but a mstake in the
operation of a sewage di sposal plant can neverthel ess have
di sastrous consequences. Defendant and its enpl oyees are heavily
regul ated by the Pennsyl vani a Departnent of Environnental
Protection and the Federal Environnmental Protection Agency. See,
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33 U.S.C. 81251 et seq.; 35 P.S. 8691.1 and acconpanyi ng
regulations. Plaintiff and the enpl oyees he was required to
supervi se regul arly used hazardous chem cals, nmachinery, rotating
equi pnent, etc. In ny view, it was, as a matter of law, entirely
reasonabl e for the defendant to insist upon a drug-free staff;
and plaintiff's legitinmate expectations of privacy were | essened,
to that extent. |In the only reported case brought to ny
attention in which waste-plant operators were involved, the court

concl uded that drug testing was reasonable and not a Fourth

Amendrent violation. Bailey v. Cty of Baytown, 781 F.Supp. 1210
(S.D. Tex. 1991).
| note also that there is authority for the proposition

t hat pre-enploynent drug testing is nore readily justified than

post - enpl oynent testing. WIlner v. Thornburgh, 928 F.2d 1185
(D.C. Cr. 1991). The distinction is based on the proposition
that, since private enployers are free to require drug testing

W thout restrictions, governnmental entities nust be free to
adm ni ster pre-enploynent drug tests since, otherw se, drug users
woul d be encouraged to seek governnent enploynent, rather than
work in the private sector. Be that as it may, | amsatisfied
that, as a matter of |aw, safety concerns and the plaintiff’s
consent rendered these tests constitutionally pernissible.

Mor eover, the second and third tests were not truly random but
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wer e based upon reasonabl e suspi ci on generated by the pre-

enpl oynent exam And finally, since plaintiff was still a
probationary enpl oyee and coul d have been di scharged for little
or no reason, the asserted violation of constitutional rights
woul d not have generated significant econom c |osses, even if a
viol ation could have been found. Defendant’s notion for sunmary
judgnment will be granted.

An Order foll ows.
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ORDER

AND NOW this day of April, 2000, IT IS ORDERED

1. Plaintiff’s Mtion for Partial Sunmary Judgnent is
DENI ED.

2. Def endant’ s Motion for Summary Judgnent is
GRANTED

3. Judgnment is entered in favor of the defendant

Chal font-New Britain Township Joint Sewage Authority, and agai nst

the plaintiff Gegory Kerns.

John P. Fullam Sr. J.



